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EDITORIAL NOTES. 








Ir Is not very far to the session of the legislature, and if any laws 
are to be passed for the improvement of the practice or the settle- 
ment of doubtful points of law they should be suggested and con- 
sidered soon. If we are ever to have a code it would be just as 
well to give the legislature a little practice and experience in deal- 
ing with legal principles before they undertake to make a code. 
As a matter of fact, however, the legislature itself will not prepare 
the code, neither will it make the preliminary improvements in 
our practice nor settle the doubtful points of law. All these must 
be done by the lawyers, and there is much that they might do 
which would add to their own ease and certainty in learning 
the law and bringing suits and to the satisfaction of the communi- 
ty with the law and the lawyers. What the people want in their 
law suits is certainty, speed and cheapness. We lawyers know 
that they cannot have them as they would like them, but we know, 
too, they can have them much more than they have now, and that 
it would be better for ourselves as well as for them if the law were 
more definitely settled and the practice were simpler, quicker and 
more efficient. 

It would be a good thing to begin the work of codification in a 
tentative way, by putting into the form of a statute the general 
principles and the ordinary rules of some common and not too 
large a topic of law, as for example the law of bills and notes, for 
which we have as a model the recent English Bills of Ex- 
change Act, and the law of evidence for which we have 
as a guide the Indian Evidence Act prepared by Mr. Justice 
Stephen, and in the mean time we might settle by statute one 
or two questions on other subjects which the courts are not 
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certain upon or have decided unwisely; as for example we 
might declare whether or not there remains under our married 
woman’s statutes such an estate as the estate by entirety and we 
might reverse the doctrine deduced from the decision in Pray v. 
Jersey City, 3 Vr. 394,that municipal corporations are not liable civ- 
illy for injuries to private property in the conduct of public works 
by reason of neglect to act or defect of plan. There are many 
other points that will suggest themselves to thoughtful lawyers 
and some that we will ourselves suggest at another time. 

In the matter of practice one of the first things we need isa 
revision of the attachment act looking to eertainty and simplicity 
in the practice and a provision for a sale under execution after 
appearance with a lien from the date of the attachment, contrary to 
the decision of the Court of Errors in Blatchford v. Conover, 13 Stew. 
205,and according to the opinion of the Chancellor. The writ of at- 
tachment ought to be extended to cases of fraudulent contracts and 
the fraudulent disposition of property in which we have now only the 
remedy of arrest which is unsatisfactory to the plaintiff and un- 
pleasant for the defendant. 

We wish to urge again that provision be made for trial before 
the court in every case unless one of the parties shall distinctly 
and on notice demand a trial by jury, and also as a simple and 
most important step towards the fusion of law and equity, that 
equitable pleas be allowed in common law actions. 

We should be glad to see the Court of Chancery empowered to 
grant injunctions against libel and slander, especially such as effect 
property, according to the rule adopted in the English cases 
referred to but not followed by Judge Bradley in Kidd v. Horry, 
reported in this number. 

The next session of the legislature ought not to be allowed to 
go by without another attempt to amend the Constitution so as to 
simplify our judicial system and especially to change the Court of 
Appeals to a small bench of judges who shall all be lawyers and 
sit in that court alone. 





The trial of Titus for murder at Belvidere was watched with the 
interest that is always aroused by a case that depends chiefly on 
circumstantial evidence. In such a case a verdict of conviction 
does not entirely dispel the doubt of the prisoner’s guilt, and it 
generally excites a strong feeling of sympathy for the condemned. 
In the present case the conviction seems to rest very much upon 
the fact that the prisoner was in a position where he might have 
murdered the girl without being discovered, and that it is difficult 
to see how any one else could have had such an opportunity. The 
prisoner was the janitor of the Seminary, and he told a witness that 














he was in the basement at 10:20 in the evening, and ‘*fixed up the 
furnace,’’ and went out and walked around the building and saw 
and ‘heard no one. Another witness said he, the witness, left Tillie 
Smith at the Seminary gate at 10:14, and that she was going in by 
the basement door. Other witnesses testified that they looked out 
at about that time and heard nothing. The body of Tillie Smith 
was not found in the building, but it was evident that it had been 
removed to the place where it was discovered. There were some 
splinters and dust in the hair that were said to indicate that it had 
lain upon the floor of the basement. The wrap and gloves and 
handkerchief and pocket book were missing, and it seemed as if 


she had herself removed the wrap and gloves. 


It is impossible to judge fairly of a case of circumstantial evi- 
dence without having been present at the trial, but we confess that 
the abstracts of the evidence that we have seen leave a painful 
doubt in our minds as to the justice of the verdict. There was no 
satisfactory evidence that Tillie ever entered the basement. The 
verdict depends too much on the accuracy of witnesses in regard 
to time, and we think the Chief Justice laid too much stress on 
their testimony on this point. He stated strongly enough the cir- 
cumstances in favor of the prisoner, but recollection of time and 
the accuracy of watches are not to be depended on so completely 
as to justify the assertion that if she was not murdered in the base- 
ment, the murder must have taken place within the six minutes 
between 10:14 and 10:20. There is a strong tendency on the part 
of juries when a foul murder has been committed to fix the guilt 
upon some one, and we cannot help feeling that it was this tendency 
that led them to fix it upon the only man they knew of who might 
have done it, although it did not appear very clearly that he had 
done it. 

It was not quite fair to the Chief Justice for the defense in this 
case to retain his son, Mr. Mercer Beasley, of Trenton, to help Mr. 
Shipman in this trial at Belvidere. 





In State v. Society for the Establishing of Useful Manufac- 
tures, Sept. 24, 1886, 5 Atl. Rep. 724, it was held by Vice-Chancel- 
lor Bird that the defendant society having been chartered as a man- 
ufacturing company was exempt from the general franchise tax 
imposed on corporations by the act of 1884, and is not deprived of 
this exemption because in 1868 it obtained from the legislature 
power to extend its operations by condemning other lands, raising 
its dams, etc. This greatly increased the powers and privileges 
of the corporation, but the Vive-Chancellor held it was not a new 
franchise, but only an extension of the old one, like the procuring 
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by a railroad company of a charter to extend its line, and that it 
still remained a manufacturing company, and was included in the 
exemption. 3 





In Reading v. Reading, September 18, 1886, 5 Atl. Rep. 721, 
Vice-Chancellor Bird held, that in a bill for divorce on the ground of 
adultery, the answer may properly plead cruelty by way of recrimi- 
nation, citing Grant v. Grant, 36 N. J. Eq. 502, and especially 
2 Bish, Mar. and Div. c. 5 on Recrimination. 

The Vice-Chancellor said : ‘‘ If the husband, by his treatment of 
his wife, has been the cause of her downfall, he should not be 
permitted to acquire any legal advantage thereby. He does 
not stand before the court with clean hands.’’ This seems to us to 
be pretty dangerous doctrine and to tend to strengthen the tempta- 
tion the wife is subjected to by the cruelty of her husband. It tells 
her that if he treats her cruelly, he cannot complain if she commits 
adultery, and then the temptation is easy. Mr. Bishop is not the 
best authority in such matters ; he has theories of his own on all 
subjects, and in this his chivalry may have got the better of his 
judgment and his legal reasoning. It may be the decision is 
legally right, but it is to be observed that in bills for divorce the 
two causes, adultery and cruelty, are kept wholly distinct, and 
cannot be joined, and indeed the latter is not a cause for divorce at 
all in any true sense, but only a separation which need not be 
permanent. 





In Bristol v. Bristol, Supreme Court of Errors of Connecticut, 
5 Atl. Rep. 687, the question was as to the validity of the follow- 
ing bequest : 

‘*T hereby authorize and empower my executrix to disburse and 
give (in furtherance of my wishes expressed to her at sundry 
times) from my estate, to such worthy persons and objects as she 
may deem proper, such sums as it is her pleasure thus to appro- 
priate, not to exceed in all the total sum of five thousand dollars.”’ 

The court said: Is this a valid gift? It clearly is not a trust. 
There is no person or object named, or even hinted, as the cestwi 
que trust. There is no person who could claim in a court of equity 
an enforcement of the trust. It is a case where, if the $5,000 had 
been given to the executrix to be disposed of at her pleasure, the 
law would regard the property given as vested in her, while the 
direction for its use was merely precatory and of no legal force. 
In such a case the law regards the legatee as taking the gift abso- 
lutely, and with no enforceable duty as to its use. But there is no 
gift to the executrix. She has merely a power of distribution. 
Nothing vests in her. It is precisely asif no disposition whatever 
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of the fund had been suggested, but the executrix had been 
empowered to direct how $5,000 of the estate should go. It is, in 
other words, an authority given to a third person to direct how a 
part of the testator’s property should be disposed of. If good for 
a part of the estate, it would be good for the whole. Would, then, 
a will in the following words bea valid one: ‘‘I direct that A. 
B. shall declare how all my property shall be disposed of.’? The 
supporters of this will say that such a will would be valid, and 
quote in support of their claim a dictum of Judge Seymour in 
Wait v. Huntington, 40 Conn. 11, as follows: ‘It is familiar law 
that a testator may confer on executors and on others an absolute 
power of appointment and disposition over his property.’”’ But 


the case itself did not call for this remark, nor involve the ques-. 


tion of its correctness, and it seems hardly probable that the 
learned judge intended that it should have the wide application 
given it. There is a singular absence of all reference to this ques- 
tion in the text-books, and we have found no decisions that bear 
with any directness upon it. In the absence of such authority we 
should regard such a will as of no legal effect. We think the law 
never intended to accept as a valid will so vague and indefinite a 
direction, such a mere authority. It is in no proper sense a will. 
It indicates no intent whatever on the part of the testator as to the 
disposition of his property. It is really a public declaration that 
he has no such intent. It is a travesty of terms to call such an 
instrument a will. The bequest being inoperative, the $5,000 
appropriated by it falls into the residue. This-is the well-settled 
rule in the case of void bequests of personal property. Green v. 
Dennis, 6 Conn. 292; Thayer v. Wellington, 9 Allen 295; James 
v. James, 4 Paige 115. 





In Harper v. Shoppell, U. 8. Circuit Court, 8. D. New York, 
Sept. 8, 1886, 28 Fed. Rep. 613, it was held that a copyright on an 
illustrated newspaper will protect any picture that is a substantial 
and important part of the paper. One who made a plate from 
which a copy of such a picture could be reproduced and sells it to 
the proprietors of a rival newspaper, knowing that it will be pub- 
lished in that paper, was held to be a joint fort feaser with the 
proprietor and liable for damages for infringement of the copy- 
right, citing Wallace v. Holmes, 9 Blatchf 65, Dekuyper v. Wit- 
terman, 23 Fed. Rep. 871, Travers v. Beyer 26 Fed. Rep. 450. See 
also Grace v. Newman, L. R. 19 Eg. 623. Maple v. Junior Army 
and Navy Stores, 47 Law T. (N. 8.) 589. Bogue v. Houlston, 5 
De Gex and 8. 267. Mac Farlane v. Oak Foundry Co., 20 Scot. 
Law Rep. 525. Harper v. Shoppell, 26 Fed. Rep. 519. 
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Hackney v. Welsh, Supreme Court of Indiana, June 23, 1886, 
5 Western Reporter 295, is an interesting and novel case on extra- 
dition. The appellant having voluntarily come into Indiana, was 
arrested for a violation of the laws of that state, and while impris- 
oned on a charge for that offence a warrant was issued by the gov- 
ernor of Indiana upon a requisition of the governor of Michigan 
for the delivery of the appellant as a fugitive from justice in that 
state, and then the prisoner escaped and fled to Ohio. From there 
he was returned by the governor of that state to Indiana to answer 
for the crime charged to have been committed there. A nolle pros. 
was entered upon that charge, and he was held under the warrant 
issued in Indiana in compliance with the requisition from Michigan. 
He sued out a writ of habeas corpus, and it was held that his 
detention was legal, and that he should be delivered up to the 
‘ authorities of Michigan. 

Elliott, J., delivering the opinion of the court, referred to the 
conflict of authorities as to whether a person who is brought from 
one state to another to answer a particular charge can be tried 
upon any other charge than that upon which he was extradited, 
and said that this case did not come within the field of that contro- 
versy. ‘‘The difference between this case and the cases lying in 
the field of controversy is this: Here the state, upon whose request 
the accused was extradited, is not seeking to try him for any 
offense, nor to subject him to its jurisdiction. The authorities of 
Indiana are not seeking to do more than to allow the requisition 
from Michigan to operate upon a fugitive from justice, who had 
voluntarily come within our territory. They do not seek to try 
him for any offense under our laws, but all they are seeking to do is 
to give effect to the demand ofa sister state. It isreally Michigan 
and not Indiana that detains the prisoner. Indiana, therefore, is 
not guilty of any bad faith or any breach of comity.’’ Many 
cases are referred to on the controversy above mentioned and an 
instructive discussion on the subject in 14 Alb. Law J. 96; Prince- 
ton Review, January, 1879; North Am. Rev., May, 1883; Spear 
Extrad. 558; Church Hab. Corp. §462. And in support of the 
conclusion in the present case the court referred to Dow’s Case 18 
Pa. St. 37; People v. Sennott, 20 Alb. L. J. 230; Adriance v. 
Lagave, 59 N. Y. 110, and to a case criticised by Mr. Spear, Spear 
Ex., 2d Ed. 558 and affirmed by Drummon, J., 12 Chicago Legal 
News 115. 





Mr. FREDERICK POLLOCK, in an article on Oxford Law Studies, 
in the Law Quarterly Review for October, says: The invaluable 
habit of first-hand work and constant verification can be formed 


and exercised in a limited field, no less than in an unlimited one, 
¢ 
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and, for the beginner, even better so. We no longer make and 
transcribe notes and extracts, with infinite manual labour, in a huge 
**commonplace book,” as former generations were compelled to do 
by the death of printed works of reference.* But, since thé law 
is a living science, no facilities of publishing and printing can ever 
perfectly keep pace with it. A student who intends to bea lawyer 
cannot realize this too soon. There is no need for him to make 
voluminous notes (indeed there is a great deal of vain superstition 
about lecture notes); but those he does take and use ought to be 
made by him for himself, and always verified with the actual 
authorities at the first opportunity. Another man’s notes may be 
better in themselves, but. they will be worse for the learner. As 
for attempts to dispense with first-hand reading and digesting by 
printed summaries and other like devices, they are absolutely to 
be rejected. No man ever became a lawyer by putting his trust in 
such things; and if men can pass examinations by them, so much 
the worse for the examinations. It is of course needless to say 
this to scholars; I now speak of purely professional experience. 
And in order to form the habit of first-hand work it is not neces- 
sary to possess many books, or even to have constant access to 
libraries. 








THE RIGHT OF BAIL TO FOLLOW AND ARREST HIS PRINCIPAL IN A 
FOREIGN STATE. 


[Opinion by W. M. Lanning, city solicitor of Trenton. ] 

John 8. Carey was arrested in Luzerne county, Pa., on three 
separate charges, one for selling liquor on Sunday, one for selling 
liquor without a license, and one for forcible entry and detainer. 
One Charles J. Faux became his bail in each case. After giving 
bail Carey came to and is now residing in Trenton. Faux, the 
bail, haying obtained bail-pieces certified by the judge and clerk 
of Luzerne county, gave them to one Robert J. Linden and deputed 
Linden to come to Trenton, arrest Carey, and convey him to Lu- 
zerne county. Linden came with the bail-pieces and arrested 
Carey, whereupon he (Linden) was arrested on a charge of false 
imprisonment and brought for hearing before one of the police 
justices of Trenton. The question referred to me by the police 
justice is, whether Linden, under the facts as mentioned, should 
be held or discharged. 

The general rule is that the principal is considered as in the 
custody of his bail. The bail may follow and take him in any 


* The old ‘* Abridgments” are nothing else than the common-place books of eminent 
lawyers. See the preface (attributed to Hale,) to Rolle’s Abridgment. Hale’s own unpub- 
lished common-place book, an amazing monument of minute industry, is preserved among 
MSS. of the Lincoln’s Inn Library. 
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place and at any time. He may take him on Sunday. He may 
even at midnight demand admittance into the principal’s house, 
and, if the door be not opened, may break it open and take the 
principal from his bed, provided such course is necessary to enable 
the bail to take the principal. This right and authority of the 
bail does not arise from the power, process or jurisdiction of any 
court, but from contract made between the principal and his bail. 
When the principal furnishes bail, he voluntarily transfers his 
custody from the sheriff or other officer holding him in arrest to 
the bail, and he thereby becomes the bail’s prisoner, and is allowed 
his liberty only by the permission and indulgence of the bail who 
may at any time seize him for the purpose of delivering him up to 
the jailer. Seizure may be made either by the bail in person or by 
his authorized agents. 

The right of the bail to take the principal in ordinary cases is so 
clear, that in the case in hand the only question to be considered 
is, whether that right may be exercised in a state foreign to the 
one in which the bailment was made. 

In Hurd on Habeas Corpus, p. 56, the author says: ‘‘ The ques- 
tion as to the power of the bail to arrest the principal beyond the 
state in which the bailment is made, is one of practical importance, 
though not of very frequent occurrence since the general abolition 
of imprisonment for debt. It is interesting also as it involves 
questions of state sovereignty and comity. There is a remarkable 
concurrence of judicial opinion in favor of its extra territorial ex- 
ercise.”’ 

In Nicolls v. Ingersoll, 7 Johns. 146, the bailment was made in 
Connecticut. The principal after furnishing bail went to his resi- 
dence near the Hudson river in the state of New York. The bail 
sent his agents to the principal’s residence to arrest the principal 
and take him into Connecticut. The agents arrived at the princi- 
pal’s house at midnight with a bail-piece, and the door not being 
opened upon their demand, they broke into the house, took the 
principal from his house by force and against his will without hat 
or overcoat, forced him into a boat and conveyed him across the 
river and thence into the state of Connecticut. On an action for 
false imprisonment brought in the state of New York against one 
of the agents, the judge charged the jury that the defendant was 
justified by the authority under which he acted to take the prin- 
cipal and carry him to Connecticut to surrender him, and left the 
question of unnecessary force to the jury. The jury found for the 
defendant, and the Supreme Court denied the motion for a new 
trial. 

In Commonwealth v. Brickett, 8 Pick. 137, the bailment was 
made in Vermont. The principal was arrested by the bail in Mas- 
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sachusetts, and on a writ of habeas corpus it was held that the 
arrest was lawful, and that the principal should be surrendered to 
the bail. 

In Holsey v. Trevillo, 6 Watts 402, the bailment was made in 
Essex county, New Jersey. Holsey was bail for one Woolley. 
Woolley was found in Pittsburgh, Pa., and there arrested by Holsey 
who had in his possession a bail-piece certified by the Court of 
Common Pleas of Essex county. After Holsey had arrested 
Woolley the latter was taken from Holsey’s custody by virtue of a 
civil warrant issued out of a court of Pennsylvania. On a writ of 
habeas corpus Woolley was ordered to be delivered up to Holsey 
that he might be brought to New Jersey. The court adverting to 
the clause of the U. 8. Constitution which provides that full faith 
and credit shall be given in each state to the public acts, records 
and judicial proceedings of every other state, remarked that the 
harmony of the Union might be greatly endangered if a principal 
could escape liability to his bail by stepping across the line of a 
state in which the bailment was made. 

In Taylor v. Painter, 16 Wall. 366, the bailment was made. in 
Connecticut. The principal went into the state of New York, and 
was sent from that state to Maine on a requisition of the Governor 
of Maine. Mr. Justice Swayne, in delivering the opinion of the 
U. S. Supreme Court, said: ‘‘ When bail is given, the principal is 
regarded as delivered to the custody of his sureties. Their domin- 
ion is a continuance of the original imprisonment. Whenever they 
choose to do so, they may seize him and deliver him up in their 
discharge, and if that cannot be done at once, they may imprison 
him until it can bedone. They may exercise their rights in person 
or by agent. They may pursue him into another state, may arrest 
him on the Sabbath, and, if necessary, may break and enter his 
house for that purpose. The seizure is not made by virtue of any 
new process. None is needed. It is likened to the re-arrest by 
the sheriff of an escaping prisoner.’’ It was consequently held in 
this case that the bail, having such dominion over their principal 
and having had the right and power to seize him up at any time 
prior to his arrest under the requisition from Maine, were not dis- 
charged from their liability as bail by reason of their inability to 
surrender him in Connecticut when demanded. 

The last named case is cited as authority upon the point as to 
when bail are entitled to relief from an inability to surrender the 
principal, by Justice Van Syckel in our own Supreme Court, in 
Steelman v. Mattix, 9 Vr. 249. 

I am of the opinion that in the case in hand the arrest of John 
8. Carey, by Robert J. Linden, although made under the authority 
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of the aforesaid bail-pieces merely, and without requisition from 
the Governor of Pennsylvania was lawful, and that Linden should 


be discharged. 





KIDD v. HORRY, ET ALS. 
~ (Circuit Court of the United States, Eastern District of Pa., Oct. 8, 1886.) 


Injunction—Zide/ upon Property—Slan- 
der of Title.—The complainants filed a bill 
for an injunction against the infringement of 
letters patent, alleging that the defendants 
had been agents of the complainants, and 
had thus acquired peculiar knowledge of the 
patents and acquiesced in them. Pending 
this suit the defendants published libellous 
statements in derogation of the complainant’s 
patents, and the title thereto and of their 
apparatus and their business. 

The complainants then filed an ancillary 
bill for an injunction against the publication 


of these libels and made a motion for a 
preliminary injunction. 

The defendants denied the jurisdiction of 
the court to grant an injunction against a 
libel. 

Held, that the English cases exercising 
this jurisdiction are based upon the new 
English statutes in regard to jurisdiction and 
procedure, and that in the absence of such 
statutes. courts of equity have not exercised 
jurisdiction to restrain a libel even though 
it is calculated to injure property. 

The existence of malice makes no differ- 


ence in the jurisdiction of the court. 


Messis. A. Q. Keasbey and Francis Rawle for the motion. 

Messrs. Leaming, Black, Rhoads contra. 

The facts are stated in the syllabus. 

BRADLEY,J.: Weare asked to grant an injunction in this case to re- 
strain the defendants from publishing certain circular letters which 
are alleged to be libelousand injurious to the patent rights and busi- 
ness of the complainants, and from making or uttering libelous or 
slanderous statements, written or oral, of or concerning the busi- 
ness of the complainants, or concerning the validity of their letters 
patent, or of their title thereto pending the trial and adjudication 
of the principal suit which is brought to restrain the infringement 
of said patents. 

The application seems to be altogether a novel one, and is urged 
principally upon a line of recent English authorities, such as 
Dixon v. Holden, L. R. 7 Eq. 488; Thorley’s Cattle Food Co. v. 
Hassam, 14 Chan. Div. 763; Thomas v. Williams, ibid 864, and 
Herman Loog v. Bean, 26 Ch. Div. 306. Anexamination of them, 
and other cases relied on, convinces us that they depend on certain 
peculiar acts of the Parliament of Great Britain, and not on the 
general principles of Equity Jurisprudence. 

By the Common Law Procedure Act of 1854, (17 and 18 Vict. c. 
125, §$79, 81, 82,) it was provided, that ‘*in all cases of breach of 
contract, or other injury,’where the party injured is entitled to 
maintain and has brought an action, he may claim a writ of injunc- 
tion against the repetition or continuance of such breach of con- 
tract or other injury,’’ etc., and ‘‘in such action judgment may be 
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given that the writ of injunction do or do not issue, as justice may 
require,’’ and, further, ($82) the plaintiff may at any time after 
the commencement of his action apply ez parte for an injunction. 
This statute gave the judges of the Common Law Courts the power 
to issue injunctions in the cases specified, (7. e. breaches of con- 
tract or other injury,) to prevent a repetition or continuance of the 
injury for which suit was brought. 

By the Judicature Act of 1873, (86 and 37 Vict. ch. 66, sec. 17,) 
it was enacted that the High Court of Justice should have and 
exercise ‘‘the jurisdiction which, at the commencement of this 
act, was vested in, or capable of being exercised by all or any one 
or more of the judges in (the Common Law) courts respectively, 
sitting in court, or in chambers or elsewhere, when acting as judges 
or a judge in pursuance of any statute, law, or custom, and all 
powers given to any such court, or to any such judges or judge by 
any statute, and also all ministerial powers, duties and authori- 
ties, incident to any and every part of the jurisdiction so trans- 
ferred.’’ 

As the High Court of Justice established by the Judicature Act. 
of 1873 was an amalgamation of all the courts of original jurisdic 
tion of Westminster Hall, including the Court of Chancery, which 
became merely one of the divisions of the High Court, it followed 
that the Court of Chancery became invested with the jurisdiction 
which was given to the Common Law Courts by the Common Law 
Procedure Act of 1854; and hence became vested with power to 
grant injunctions to prevent the continuance of repetition of an 
injury which was actionable in any court and for which an action 
was brought, although the power to grant injunctions in cases of 
libel was resisted in several instances by very high authority, as in 
the case of the Prudential Insurance Co. v. Knott, 10 Ch. App. 
142, by Lord Chancellor Cairns and Lord Justice James; and in 
that of Butdon v. Bedden, 9 Ch. Div. 89, by Sir George Jessell. 
The practice of issuing such injunctions however finally prevailed. 
This statute law of Great Britain is sufficient to account for the 
English cases relied on by the complainant and is undoubtedly the 
basis on which they really stand. 

In the case of Thorley’s Cattle Food Company v. Massam, (14 
Chan. Div. 763,) a leading case on the subject, Malins, V. C. says, 
referring to previous cases: ‘‘I think these cases are law, especially 
this doctrine, that where one man publishes that which is injuri- 
ous to another in his trade or business, that publication is action- 
able and, being actionable, will be stayed by injunction, because it 
isa wrohg which ought not tobe repeated?’ This is an evident 
reference to the Common Law Procedure Act; and other cases 
expressly refer to the act. 
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Thus in the case of Quarts Hill Consolidated Mining Co. v. Beall, 
20 Ch. Div. 501, as late as 1882, Sir George Jessell says: ‘‘ This is 
an appeal from a decision of Vice-Chancellor Bacon granting an 
injunction upon interlocutory application to restrain the publica- 
tion of a libel. I have no doubt whatever that there is jurisdic- 
tion to grant such aninjunction. It is plain that the jurisdiction 
conferred in the Common Law Courts by the Common Law Pro- 
cedure Act of 1854, extended to the granting of such an injunc- 
tion. The 79th section is as large in terms as can well be, and the 
32nd section allows ex parte injunctions in every case where a final 
injunction could be granted under the 79th section. Of course 
under the rule of omne majus continet in se minus, if the court 
can grant an injunction ez parte, a fortiori it can grant it on notice. 
It is therefore clear to my mind that the common law courts had 
this jurisdiction in all common law actions. That jurisdiction is 
transferred to the High Court, and that would suffice to decide this 
question of jurisdiction. But by the Judicature Act of 1873, s. 25 
Subs. 8, a larger jurisdiction to grant injunctions than existed 
before is given in every case; and in my opinion that enactment 
extends the general jurisdiction given in common law actions to all 
actions whether in equity or at common law. The result, there; 
fore, is that there is jurisdiction in a proper case upon interlocu- 
tory application to restrain the further publication of a libel.’’ 

But neither the statute law of this country nor any well consid- 
ered judgment of the courts had introduced this new branch of 
equity into our jurisprudence. There may be a case or two look- 
ing that way, but none that we deem of sufficient authority to 
justify us in assuming the jurisdiction. The authority of the 
Supreme Court of Massachusetts, in the cases of Boston Dietetic 
Co. v. Florence, 114 Mass. 69; Whitehead v. Kitson, 119 Mass. 
484, is flatly against it. So also are the New York cases of the N. 
Y. Juvenile, etc., Society v. Roosevelt, 7 Daly 188; Brandreth v. 
Lance, 8 Paige 24; Munger v. Dick, 55 Haw. Pract. R. 132; also 
the Georgia case of Caswell v. Central Railroad Co., 50 Ga. 70; 
and the Missouri case of Life Asso. of America v. Boogher, 3 Mo., 
App. 173. We do not regard the contrary decision in Croftus 
Richardson (59 How. Pr. Rep. 356) as of sufficient authority to 
counteract these cases, or to disturb what we consider to be the 
well established law on the subject. The law clearly is that the 
Court of Chancery will not interfere by injunction to restrain the 
publication of a libel, as was distinctly laid down by Lord Chan- 
cellor Cairns in the case of The Prudential Assurance Co. v. Knott, 
10 Ch. Appeals, 142, where he says, in reference to an application 
for an injunction to restrain a libel calculated to injure property ; 
**Not merely is there no authority for this application, but the 
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books afford repeated instances of the refusal to exercise jurisdic- 
tion,’ he referring to several authorities. If this decision has 
since been overruled, it is only because of the enlarged jurisdiction 
conferred upon the English courts by the statutes referred to. It 
is a standing authority on the general law, independent of legis- 
lation. 

We do not think that the existence of malice in publishing a 
libel or uttering slanderous words can make any difference in the 
jurisdiction of the court. Malice is charged in almost every case 
of libel, and no case of authority can be found, we think inde- 
pendent of the statute, in which the power to issue an injunction 
to restrain a libel or slanderous words has ever been maintained 
whether malice was charged or not. 

Charges of libel and slander are pevuliarly adapted to, and 
require, trial by jury ; and exercising as we do authority under a 
system of government and law which by a fundamental article 
secures the right of trial by jury in all cases of common law, and 
which by express statute declares that suits in equity shall not be 
sustained in any case where a plain, adequate and complete remedy 
may be had at law, as has always heretofore been considered the 
case in causes of libel and slander, we do not think that we would 
be justified in extending the remedy of injunction to such cases. 

The application for injunction must be denied, and the ancillary 
bill dismissed with costs. 





STATE, A. GRACIE KING, ET AL., PROSECUTORS, v. ABRAM A DURYEA. 
(New Jersey Errors and Appeals, March Term, 1886.) 


Municipal Corporations—Assessment for improvements, etc., and in recompense were 
Road—Constitutional Law.—A law author- exempted from all assessment of the ex- 
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izing the improvement of a public road is 
void if it provides for a disproportionate 
assessment for benefits. 

The road to be improved was divided into 
sections ; the owners of land along the ter- 


pense ; the commissioners were directed to 
place to the credit of such of the owners of 
land along the intermediate section, in reduc- 
tion of their assessment for benefits, certain 
public moneys; 4e/d such act was void. 


minal sections were privileged to make the 


This writ brought up assessments against the property of Mrs. 
James King, Edward King, C. Duer and Mrs. Richards, for work 
done under an act to improve Bulls Ferry road, in Hudson county, 
from the northerly line of the township of Weehawken to the 
Hackensack Plank road, and also the branch road leading from 
Bulls Ferry road, opposite Weehawken street, in the town of 
Union, to Nineteenth street, in the township of Weehawken. 

The main contention of the prosecutors was that their land is 
situated upon a part of the improved road ; the lands within which 
part was, by the terms of the act, to be favored in making the 
assessment, and that the assessment as made, has not accorded to 
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them the benefit to which they are entitled. The clauses of the 
acts on which such contention was founded were as follows: 

The fourth section of the act of 1872, (Pamph. L. 1872, p. 1379,) 
provides, first, that ten per cent. of the cost of the work shall be 
assessed upon the town of Union, and another ten per cent. upon 
the township of Weehawken. It then provided that the remain- 
ing eighty per cent. should be assessed upon the land and real 
estate along the line of the road, in proportion to the benefits 
received by the owners thereby. 

By the ninth section of this act, the commissioners are author- 
ized to divide the road into sections. By the ninth section of the 
Supplement of April 3, 1873, it was provided that in dividing it 
into sections, one section should extend from Fulton street to the 
northern boundary of Weehawken. This is known in this case as 
section No. 3. And another section shall extend from the south- 
erly line of James G. King to Nineteenth street in Weehawken. 
This is known in this case as section No. 1. All the rest of the 
road is known in this case as section No. 2. 

By the tenth section of the Supplement of April 3, 1873, it was 
recited: ‘‘And whereas it is contemplated that the owners of the 
lands and real estate along the line of said road within the sections 
of said road described in section 9 of this act, may undertake, at 
their own expense, and under the supervision, and subject to the 
direction of the said commissioners, to improve said road in said 
sections, to perform all labor and furnish all the materials and 
donate all the lands necessary to be taken in straightening and 
widening said road, and release all damages which will be done 
thereby to the residue of the lands not taken on said sections of 
said road last referred to; now therefore, 

‘* Be it enacted, That the owners of the land and real estate along 
the lines of said road described in section 9 of this act, shall, at 
their own option, to be declared to the said commissioners, be per- 
mitted and allowed, under the supervision of the said commission- 
ers and subject to their direction, to perform all the labor and 
furnish all the materials on such sections, and donate all the lands 
necessary to be taken in straightening and widening said road in 
said sections; said owners releasing all damages which shall be 
done to the residue of the lands not taken; said commissioners in 
making their assessments shall estimate the value of the work so 
done and the materials furnished by said land-owners, and the 
value of the land donated and the amount of the damages released, 
if any, and shall credit the same on any assessment which they 
shall make on the lands of such land-owners as last aforesaid, 
which shall be in full of any assessment to be made upon said 
land-owners for the improvements authorized by said. original act 
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and this act; excepting, however, the charges and assessment for 
the incidental cost and expenses, and their portion of the general 
amount assessed upon and paid by the town of Union and the 
township of Weehawken, notwithstanding such work shall be done 
materials furnished and lands shall be donated and damages re- 
leased aforesaid. i 

‘*The said commissioners are hereby authorized and directed to 
allow and apply the amount of money which shall be assessed 
against the town of Union and the township of Weehawken upon 
such portion of the Bulls Ferry road lying between Union street 
and Weehawken street, and the southerly line of the lands former- 
ly of James G. King, deceased, as said commissioners may deter- 
mine, to the end that the lands which shall be assessed for the 
work, labor and materials, lands taken and damages, where such 
allowances shall be made on such last named portion of said road, 
shall be relieved to the extent of such allowance, and such allow- 
ance shall be credited on the assessment therefor; it being the in- 
tention that the assessment shall be made as provided in,the 
original act and this supplement, and that the credits shall be given 
and allowed as herein declared.”’ 

The facts upon which this question of construction of the fore- 
going acts arises will appear in the opinion. 

Messrs. Vredenburgh & Garretson, H. C. Pitney, A. Q. Keasbey 
for plaintiff in error. 

Abel I. Smith for defendant in error. 

BEASLEY, C. J.: The questions which the.court is now called to 
pass upon have grown out of sundry legislative acts for the im- 
provement of Bulls Ferry Road and one of its branches in the 
county of Hudson. 

After a careful examination of this series of laws no doubt is 
entertained with respect to the effect of the theme which they 
embody. Whatever the legislature in passing them may have 
intended their plain operation is to tax, for the purpose of defray- 
ing the expenses of the undertaking, one class of landowners who 
were benefited by it, to a greater extent than they do another class 
of such persons similarly situated. These laws in this respect 
create two favored, or preferred classes of landowners. 

The roads that were authorized to be improved were divided into~ 
three sections, and the owners of the lands along the two terminal 
sections were empowered to do the work necessary to the enter- 
prise under the supervision of the commissioners, and the act then 
provided that in consideration of their doing such work, donating 
the requisite land, and releasing’ all damages sustained by them, 
they should not be liable to any special assessment of the costs of 
the improvement. This privilege was not accorded to the owners of 
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the land along the intermediate section of theroad. Consequently 
it is manifest that the persons owning the lands bordering on the 
terminal sections were necessarily a preferred class; they were 
clothed with a special and exceptional privilege. A land owner 
thus favored might be burdened in a less degree than others of his 
class, for snch a result would obtain whenever his authorized con- 
tributions were less than the sum representing the benefit to his 
lands, and other landowners were assessed to the full amount of 
the sum representing the benefit to their lands. In this particular 
this law was calculated to effect an unequal distribution of its 
burthens. 

The second class of favored proprietors was made up of some of 
these persons to whom the property abutting on the intermediate 
section belonged. The act provided that eighty per cent. of the 
expense of the improvement should be assessed on the lands bene- 
fited, and ten per cent. on the town of Union, and the remaining 
ten per cent. on the township of Weehawken, and it then proceeded 
in these terms, viz: ‘‘The said commissioners are hereby author- 
ized and directed to allow and apply the amount of money which 
shall be assessed against the town of Union and the township of 
Weehawken upon such portion of the Bulls Ferry road lying 
between Union street and Weehawken street and the southerly 
line of the lands formerly of James G. King, deceased, as the said 
commissioners may determine, to the end that the lands which 
shall be assessed for the work, labor and materials, lands taken and 
damages, where such allowance shall be made on such last named 
portion of said road, shall be relieved to the extent of such allow- 
ance and such allowance shall be credited on the assessment there- 
of.’ Thetract of the road indicated in this description is the 
intermediate section to which we are now adverting. 

From this citation it appears that the mode of assessment with 
respect to this portion of the road was that the landowners were to 
be burthened, if necessary, to the extent to which their lands were 
specially benefited, and the commissioners were then to apply the 
moneys assessed, in the manner already stated, against the town of 
Union and the township of Weehawken, in relief of such portions 
of this class of landowners as they might determine. Plainly, 
therefore, it was left to the discretion of these officers to decide the 
amount of the tax to be paid by the owner of land upon this 
section. 

It was urged on the argument that the subsequent act of 1875 
has modified this adjustment, but a careful reading of that law 
explodes such a theory. The office of this latter statute was to 
remove from the antecedent legislation a supposed ambiguity or 
uncertainty. The preamble, which is in these words, very explicitly 
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defines its object : ‘‘ Whereas the language of the provision of said. 
act for the assessment of the costs of the improvements thereby 
authorized, may not be specific enough to conform to recent decis- 
ions of the courts, but it was the intention of said act that’ the 
costs should be equally assessed according to benefits, but no 
more should be assessed on any property than the actual benefit 
received therefrom,’’ etc. 

It is manifest that the statute is declaratory of what the old law 
was according to the legislative intent ; it simply makes clear that 
it was the original purpose that no landowner should be burthened 
beyond the point to which his case was particularly benefitted. 
There is not the faintest indication in this act of an intention to 
modify or repeal any of the regulations of the previous legisla- 
tion. The result of the entire legislation is, as has above appeared, 
to give to the landowners of the terminal sections, and some of 
those of the intermediate sections, special, extraordinary privi- 
leges. In addition to this the tax to be paid by some of the 
owners of the property on the intermediate section is not ascertained 
to be by any fixed legislative standard, but is made to depend on 
the will of the commissioners in the distribution of allowance 
made out of the public moneys. 

Such a plan of assessment is unprecedented. The right of the 
legislature to put, by way of a special tax, a proportionate part of 
the cost and expenses of these public improvements upon the 
owners of adjacent lands that are exceptionally benefited has been 
long established by judicial decision in this state, but no counte- 
nance has been given to the doctrine, that the distribution of such 
burthens could be arbitrary and unequally adjusted. 

And it does not seem to the court that any legal foundation can 
be found for sucha doctrine. It is an arbitrary imposition, and 
not an act of taxation when a statute of this class prescribes that 
A and B shall pay proportionally a large part of the expense that 
Cand D, similarly situated, shall pay. The favoritism displayed to 
the owners of the lands along the terminal section of this road, 
introduced such an inequality, and rendered the act unenforceable 
—so, the circumstances that the amount of the tax to which the 
owners of the intermediate section were subjected was not fixed by 
any standard erected by the legislature, has an equally distributive 
effect. This latter principle was stated and enforced in the case of 
the State v. Hudson County Commissioners, 8 Vroom 19, the court 
saying, ‘‘ A legislative act of taxation, in order to be legal or effec- 
tual, must consist of something more than a mere declaration that 
a certain sum of money shall be raised out of property within a 
county. Itself must distribute the burthen. This is as essential 
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as the designation of the amount to be raised. And not only the 
sum required must be stated and the property out of which it is 
to be made designated, but also some certain standard of. assess- 
ment must be established.’’ There is quite a line of adjudications 
in affirmation of this doctrine. State v. Redington, 7 Vroom 66. 
The New Brunswick Rubber Co. v. Commissioners, etc., 9 Vroom 
130. The Agens case, 8 Vroom 415. Jersey City v. Vreeland, etc., 
Vroom 638. And it is this essential characteristic of legitimate legis- 
lation that is wanting in the present instance, for this statute, after 
directing the land comprising the intermediate section to be assessed 
for special benefits, directs the commissioners to make unspecitied 
allowances out of the public moneys in diminution of such of the 
assessments as they may see fit. The result is that with respect to 
this class of persons the only standard by which the amount of 
each landowner’s tax is settled is the will or caprice of the body of 
officers. Nor is it any answer to this objection to say that the 
commissioners have not conformed to this provision, and have 
refused to make such special allowances, for by so doing some of 
these landowners can obviously be assessed at a higher rate than 
the act authorizes. The law requires that a certain portion of the 
public moneys shall be applied to the relief of this class of land- 
owners ; such allowance would operate as a diminution of their 
tax, and the refusal of the commissioners to make them had the 


effect of subjecting these taxpayers to a heavier burthen than the 
legislature designed. 


The judgment below must be reversed. 
Nore.—The decision of these cases appear in Ig Vroom 372, but not the opinion. 





WITTEMORE, £T AL. v. MALCOMSON, JR. 
(Circuit Court, District of New Jersey. Sept. 13, 1886.) 


Pleading — Nu/ tiel Record— Plea in 
Abatement — Foreign Judgment. — 1. The 
plea of sui tiel record should conclude with a 
verification and not to the country. 

2. A plea that the citizenship of both par- 
ties is the same is a plea in abatement and 
cannot be pleaded aftera plea in bar. Such 
a plea should be accompanied by an affidavit. 


Debt. 


3. In a suit on a judgment recovered in 
another state, a plea that the claim sued upon 
was a void and invalid claim under the laws 
of New Jersey and that the suit was brought 
in New York to evade the laws of New Jer- 
sey isa bad plea. The judgment cannot be 
impeached by evidence relating to facts on 
which it was founded. 


Motion to strike out pleas. 


Mr. W. H. Bradley for plaintiffs. 
Mr. Joseph A. McCreery for defendant. 


Watezs, J.: This is an action of debt on a judgment recovered 
by the plaintiffs, citizens of New York, against the defendant, a 
citizen of New Jersey, in the Circuit Court of the United States for 
the southern district of New York. The pleasare: 1. Ww tiel 





WITTEMORE v. MALCOMSON, JR. 339 


record ; 2. That one or both of the plaintiffs are not citizens of New 
York, but are residents and citizens of New Jersey ; 3. That this 
court ought not to take cognizance, etc., because ‘‘ the alleged 
claim sued upon in the said action in the southern district of New 
York was a void and invalid claim under the laws of the state of 
New Jersey, and such suit was commenced in the state of New 
York to evade the laws of the state of New Jersey, and deprive 
one of her citizens of the benefit of such laws by obtaining a judg- 
ment in a foreign court.’’ The defendant makes affidavit that 
these ‘‘ pleas are not intended for the purpose of delay, and he 
verily believes he has a just and legal defense.’’ The pleas are 
cc ga to as being irregular in form, insufficient, frivolous and 
void. 

The first plea erroneously concludes to the country, instead of 
with a verification. The issue tendered by this plea is whether 
there is such a record as the one declared on, and this is an issue 
to be determined by the court on inspection, and not by the jury. 
By section 1 of article 4 of the Constitution of the United States 
full faith and credit must be given in each state to the judicial 
proceedings of every other state. Congress has, by the power con- 
ferred on it by the same article, prescribed the manner in which 
such proceedings shall be proved (Rev. St. §905), and it is the 
province of the court, and not that of the jury, to decide when that 
proof is sufficient. The error, however, being a matter of form, 
and subject formerly to a special demurrer is, under the present 
practice, amendable. 

The objections to the second plea are more substantial. This in 
effect is a plea in abatement denying the jurisdiction of the court 
and shuuld have been pleaded first in order. The defendant, hav- 
ing admitted jurisdiction or waived it bya plea in bar to the action, 
cannot subsequently plead in abatement. This would, if allowed, 
violate the established order of pleading and produce confusion, 
1 Chit. Pl. 425; Gould Pl. 226; Evans v. Davenport, 4 McLean, 
574; Smith v. Kernochen, 7 How. 216; Sheppard v. Graves, 14 
How. 509; Spencer v. Lapsley, 20 How. 267; Gause v. City of 
Clarksville, 1 Fed. Rep. 359. The opinion of the court in Shep- 
pard v. Graves gives a striking illustration of the mischiefs that 
would be caused by a departure from the orderly method of plead- 
ing. In the caseat bar the pleais unsupported bya special affidavit 
of the facts on which it is drawn. Such affidavit is necessary to 
enable the court to judge of the probable truth of the plea, and to 
ascertain whether it is made in good faith, or only for the purpose 
of delay. 1 Chit. Pl. 452; 2 Chit. Pl. 459. The question of juris- 
diction must be first tried and disposed of before considering the 
other pleas. 
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The third plea is inadmissable. A judgment rendered by a court 
having jurisdiction of the cause of action, and of the parties to it, 
cannot be impeached by evidence of facts or circumstances relating 
to the transactions on which such judgment is founded. Itisa 
maxim in law that there can be no averment in pleading against 
the validity of a judgment, and therefore no matter of defense can 
be pleaded which existed prior to its recovery. 1 Chit, Pl. 354, 
481. The effect of this plea would be to open the judgment, and 
retry the original cause of action on its merits, and thus lead to 
indefinite litigation, which it is the policy of the law to prevent. 
Such pleading is wrong, and incapable of amendment. 

But this cause not being at issue, and it being within the discre- 
tion of the court to allow amendments in pleading for the further- 
ance of justice, the defendant may have leave to amend the first 
two pleas, both as to order and averment, on payment of the costs 
of this motion. See Evans v. Davenport, supra, and Eberly v. 
Moore, 24 How. 157. 





CITY OF NEWARK »v. DELAWARE, LACK. AND WEST. R. R. CO. 
(Court of Chancery of New Jersey, October 23, 1886.) 


Municipal Corporations. — Rai/roads— A company had already five tracks laid 
Tracks Crossing Streets — Injunction.— A _ side by side across a street. They laid four 
railroad company will not be allowed to more. An injunction was allowed to re- 
make such use of a street as to destroy its strain them from making any use of the four 
use asa public highway. This may be done new tracks which would render the street at 
by tracks crossing the street as well as bya __ that point unfit for safe and convenient use 
track laid along it. by the public. 


The D. L. & W. Railroad Company owned land on Spring street 
in Newark where they had a freight house. Five tracks ran from 
the freight house across Spring street and connected with the main 
line. The company began to build new freight houses and laid 
four more tracks across Spring street so that all nine tracks were 
laid within a space less than one hundred and fifty-seven feet in 
width. A bill was filed on behalf of the city, praying for an in- 
junction to restrain the defendants from using these new tracks. 
Affidavits accompanied the bill and a motion was made, October 
20, 1886, for a preliminary injunction. 

Messrs. Coult & Howell for the motion. 

Messrs. Bedle, Muirheid and McGee contra. 

VAN FLEET, V. C.: The special ground on which the court is 
asked to exercise its prohibitory power in this case, is, that if the 
defendants are allowed to use the four tracks which they have 
recently laid across Spring street for the purpose for which they 
are laid, Spring street, at the point in question, will be destroyed 
as a public highway, the contention being that, in consequence of 
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the great number of railroad tracks now at that point, the street, 
for the purposes of ordinary travel, will be rendered so dangerous 
that no prudent person will incur the risk of using it. Before the 
last four tracks were laid the defendants already had five others 
at that point which were in daily use. They now have nine. The 
whole nine lie within a space of less than one hundred and 
fifty-seven feet. The gaps between them extend from six feet to 
thirty-five feet. Somany crossings within so small a space will, if 
frequently used for the passage of trains, render the place one of 
extreme peril. The danger will unquestionably be greater than if 
a single track was placed longitudinally over the street. In that 
case, a person using the street for the purposes of ordinary travel 
would need to guard himself against but a single danger, but with 
the nine tracks there, his peril will be multiplied almost nine times. 
It is settled that the defendants cannot lay a single track longitud- 
inally over a public street in the city of Newark without the con- 
sent of the proper public authority. Morris and Essex R. R. Co. 
v. Newark, 3 Stock 352; N. J. Southern R. R. Co. v. Long Branch 
Com., 10 Vr. 28. The reason they will not be permitted to make 
such use of a street is, that such use would destroy it as a public 
highway. A highway, to answer the purpose for which it is created, 
must be free, safe and convenient. It is obvious that a street may 
be even more effectually destroyed in its most essential attributes 
by running several tracks traversely over it than by occupying a 
part of 1t by tracks running longitudinally. 

The charter of the defendants gives them the right to cross pub- 
lic highways, but this right is coupled with a duty. Their charter 
makes it their duty only to construct and keep in repair good and 
sufficient bridges or passages over or under their railroad where any 
public road crosses their railroad so that the passage of carriages, 
horses and cattle on such public road shall not be impeded there- 
by. The obligation imposed by this provision makes it the duty 
of the defendants, and so the Supreme Court have declared: ‘‘ To 
keep at all times, and under all circumstances, public highways 
where they cross their railroad in a condition fit for safe and con- 
venient use.’’ And to this end the defendants have power, if the 
public emergencies so require, to alter the grade of a public high- 
way so as to pass it under their railroad. N.J. Central R. R. Co. 
adsm. State, 3 Vr. 220. The defendants have a right to lay tracks 
across public streets, where necessary, subject to reasonable muni- 
cipal regulations, but this power must always be exercised in sub- 
ordination to the rights of the public, and in such manner as shall 
not destroy them. In my judgment, neither the act of 1867, nor 
that of 1879 relieves them to the slightest extent from this duty. 
In the language of Chief Justice Whelpley, ‘‘ Public highways 
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ought not to be destroyed, even in part, under pretence of legisla- 
tive authority, unless it be conferred either in express words or by 
necessary implication. If the words are ambiguous the construc- 
tion ought to be in favor of the common right of highway, not 
against it.”’ Warren R. R. Co. adsm. State, 5 Dutch. 368. 

The use that the defendants intend to make of that part of Spring 
street, where the four additional tracks have been laid will, in my 
judgment, result in making travel at that point, to those who may 
desire to use the street for the ordinary purposes of a public high- 
way, so extremely dangerous as to effectually destroy the street as 
a public way. Such use cannot be permitted. 

An injunction will be granted prohibiting the defendants from 
making any use of the four additional tracks recently laid in Spring 
street, which will render the street at that point unfit for safe and 
convenient use by the public. 

On the following Monday Mr. McGee for the railroad company 
applied for an injunction against the city from tearing up the 
tracks. The VicE-CHANCELLOR said no such order was necessary 
and that any such action on the part of the city might be regarded 
as an infraction of the injunction. If the court enjoins one party 
it intends that the other shall leave matters as they are. In regard 
to the interpretation of the injunction the Vice-Chancellor said, 
that it did not require the company to take up the tracks or to 
refrain altogether from using them but only from using them so 
as to make the use of the street any less safe and convenient than 
it is now, but if they can use the tracks for carrying cars across 
with material for the building they are putting up they may do so, 
if it can be done without affecting in any way the safe and conven- 
ient use of the street as a thoroughfare. 

NOTES OF RULINGS AT THE VICE-CHANCELLOR’S CHAM- 
BERS, AT NEWARK, OCT. 18. 





TODD v, TODD. 
Divorce—Pleading—Multifariousness—Suit in forma pauperis 
—Costs. 

Mr. George F. Tutile moved to dismiss a bill for divorce drawn 
and filed by the complainant himself. The bill was inartificially 
drawn and was irregular and combined allegations of cruelty and 
desertion. The only obligation of desertion was that the complain- 
ant had since the first of April, 1886, refused to live with him in 
the house her husband had provided for her. Mr. Tuttle urged 
that the bill was impertinent and multifarious and presented no 
proper issue. 

The Complainant replied, telling his story pretty fully and say- 
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ing that he had been in court three years and that there had been 
multiplicity, duplicity and superfluity enough on the other side. 

The Vick-CHANCELLOR said there were only two grounds for 
divorce from the bonds of matrimony, adultery and desertion, and 
that a separation from cruelty could not be sought in the same 
bill with an absolute divorce. The only averment in this bill that 
squints toward desertion is that on the first day of April, 1886, the 
defendant had refused to live in the house that her husband pro- 
vided for her. This is not an averment that the desertion was 
wilful. It may be that the defendant had refused to live with her 
husband because he had made the home so wretched that she could 
not live init. The averment may possibly be construed to say 
that the desertion was continuous, but not that it was obstinate. 
If the defendant could in such a case confess the bill, a decree of 
divorce could not be founded upon it. I must grant the motion 
and order the bill to be taken from the files. But since the com- 
plainant has had leave to prosecute his suit in forma pauperis, it 
would be better for the complainant and for the due administra- 
tion of justice that he should have a counsel to whom he may.tell 
his story and who may advise him as to his rights and file a bill 
for him. With his consent I will assign a counsel for him. 

Mr. Colie was appointed. 





PETERSON v. TODD. 

The defendant in this case was the complainant in the suit above 
mentioned. An answer had been stricken out with costs and a new 
answer filed before the costs had been paid. 

Mr. J. K. Field moved to strike out the answer on the ground 
that the costs had not been paid. 

Mr. Colie replied that since the order for costs had been made 
the defendant had been allowed to defend in forma pauperis and 
should be allowed to answer even though he had not paid the costs. 

Mr. Field cited Daniell’s Chancery where it is said that an order 
to defend in forma pauperis does not relieve the party from 
costs pseviously incurred. 

The Vick-CHANCELLOR said : There is no doubt the defendant 
remains liable for the costs, but now since he has shown he has 
nothing and the officers of the court are directed to serve him with- 
out charge, shall I refuse to allow him to set up his defense 
because he cannot pay these costs to the complainant? The an- 
swer will not be stricken out. 





KUHL v. FANNY TRAPHAGEN’S EXECUTOR AND PETER VOORHEES. 
Interpleader—Injunction against suit in Equity. 
The executor found among the effects of a deceased old lady. a 
bond and mortgage. The mortgagor had conveyed the property 
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to one Kuhl who had assumed the payment of it. After the death 
of the mortgagee the mortgagor produced the following receipt. 
“‘ Wuite Howse, April 2, 1882. 
** Received of Peter Voorhees $4240, being one year’s interest and principal of the bond 


and mortgage which I hold on Peter Voorhees’ farm at Two Bridges, Bond to be cancelled 
after my death.” 


He demanded the surrender of the bond and mortgage, and the 
executor refused to deliver it up. He then sued the executor indi- 
vidually in trover. The executor as such filed a bill to foreclose 
making the mortgagor and Kuhl defendants and seeking to have 
the paper declared void and praying an injunction to restrain the 
suit at law, which was granted. 

Kuhl, who was a party to that suit, filed a bill of interpleader 
and obtained ex parte from Vice-Chancellor Bird an injunction 
directing the complainant in the foreclosure to desist from all 
further proceedings in his suit. 

Mr. Collins for the executor now moved to dismiss the bill of 
interpleader and to dissolve the injunction. In support of the 
motion he insisted that there was no precedent for an injunction 
against a suit in Chancery and that the proper course was to apply 
to the court in the same cause and ask to have the money paid into 
court and the rights of all the parties determined in that suit. 

Mr. J. N. Voorhees in reply insisted that in a suit for interpleader 
a motion to dissolve an injunction could not be made on notice to 
the complainant alone and that it must be made to all the parties 
to the suit and that without such notice ‘the motion could not be 
made. He cited Daniell’s Chancery Practice. 

Mr. Collins suggested that if points were well taken there would 
be no use in arguing upon the merits and we might as well give 
new notice and appear again here in two weeks. 

The VicE-CHANCELLOR said there was a difference between ordi- 
nary suits and suits of interpleader, for in the latter the defendants 
rather than the complainant are substantially interested in the 
suit. On this point, however, he made no decision and Mr. Voor- 
hees proceeded with the argument on the question whether the bill 
would lie. 

He insisted that the object of a bill of interpleader was not to 
protect the party from double liability but from double vexation. 
In support of his bill he cited Warrington v. Wheatstone, 1 Jacobs 
203. It wasa motion to enjoin a prior suit in the same court 
between the same parties and the Lord Chancellor allowed the bill 
and enjoined the former suit. 

The Vick-CHANCELLOR said: Even admitting this, is not your 
injunction too broad? The injunction commands that the com- 
plainant shall stop all further proceeding in the suit. That is more 
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than you intended and more than you can have. It can not be 
that he shall be restrained from proceeding to litigate the question 
as to who is entitled to the money. He might be entitled to an 
order that all further proceedings looking to the sale of the 
mortgaged premises for the payment of the mortgagee’s debt 
should stop on payment of the money into court. 

Mr. Voorhees cited Crawford v. Fisher, 10 Simons 480; Executors 
of Lozier v. Adm’rs of Van Saun, 2 Green Ch. 325; Langston v. 
Boylston, 2 Vesey 109. 

He said the principle on which a bill of interpleader was allowed 
against an equity case was that the complainant in a bill of 
interpleader is master of the situation and in a much better 
position than as a defendant in another suit. If he is merely 
a stakeholder he is entitled to be relieved from the danger of delay 
and all the vexation of the suit of another. He has a right to say 
‘*T am ready to pay to either party and do not want to be bothered 
with your law suits.’’ 

Mr. Voorhees then proceeded to argue that he could not have 
obtained in that suit all the relief that he could have in this be- 
cause in this case he would be entitled to costs and in the other 
case he would have had to pay costs. 

The VicE-CHANCELLOR said: Could not this complainant have 
come into court in the other suits and filed a petition saying: The 
bill shows I cannot safely pay this money to anyone for there are 
conflicting claims. I am willing to pay the money into court. 
Let me pay the money and be paid my costs? It seems to me the 
question is whether at the time this bill was filed there was any 
necessity for a bill of interpleader. There are two objects of a bill 
of interpleader, first to relieve the complainant of the subject mat- 
ter of the litigation, and second, to obtain an order to interplead. 
Now my difficulty in this case is that there is already a suit pend- 
ing in which there is full opportunity for the parties to interplead. 
On the other hand if there is no cross claim filed in the foreclosure 
suit, can the title to the money be fully fixed? If the defendants 
merely defend the foreclosure and make no affirmative claim to the 
money, the court, having got the money, might not be able to deter- 
mine what to do with it. I will not decide the matter now. Mr. 
Collins may examine the cases cited by Mr. Voorhees and let me 
‘know what he has to say about them. I will examine them and 
decide the question another day. 

On the following Monday the VicE-CHANCELLOR said: If the 
matter had been open I am free to say I should have dismissed the 
complainant’s bill, but the question is settled against the motion 
by one of the most eminent judges who ever sat upon the wool- 
sack. I will not dismiss the bill of interpleader, but the injunction 
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must be modified so as to restrain the foreclosure but not the liti- 
gation as to who is entitled to the disposition of the money. 

The question of costs then remained. The Vice-Chancellor said 
that if the parties insisted on their strict right he must give the 
complainants costs on the motion to dismiss the bill, and the 
defendant costs on his motion to modify the injunction. 


Note.—The case of Warrington y. Wheatstone, 3 Jacobs 203, cited by Mr. Voorhees 
and referred to by the Vice Chancellor, was decided by Lord Eldon, and it was held that 
it is no objection to an interpleader bill that a suit between the same parties, commenced 
by one of the claimants to the fund, is pending. The Lord Chancellor alluded to the im- 
portance to the stakeholder of having the ‘‘ carriage of the cause” and said that in the 
other suit the plaintiff might not move him to pay the money into court, and that he knew of 
no instance of the motion for interpleader being made in the original cause, and he granted 
an injunction against a suit in equity as well as an action at law. This appears from an 
examination of the register, and is mentioned by Shadwell, V. C., in Crawford v. Fisher, 
10 Simon 480. He said that he had ‘* looked at the order in Warrington v. Wheatstone in 
Reg. Lib. and the order that was made was to grant an injunction to restain the action at 
law, and another injunction to restrain the suit at law.” There being suits pending, one at 
law and the other in equity, the Vice-Chancellor refused a motioa to dissolve the injunce 
tion issued in the latter case. 

See also Prudential Assurance Co. v. Thomas, L. R. 3 Ch. Ap. 74 ; Sieveking v. Behrens, 
2M. C.581. Daniel Chy, Pr. 1567. But it has been held that a bill will not lie if there 
are proceedings already pending, in which the rights of all parties can be ascertained, if 
such proceedings can be a complete protection to the plaintiff. Sieveking v. Behrens «di 
sup., I Jur. 50; Diploch v. Hammond, 2 Sm., G. 141; Badeau v. Rogers, 2 Paige 209; Dan- 
iell Ch. Pr. 1567. Ep. 





NOTES OF RULINGS AT THE ESSEX CIRCUIT. 


Practice—Attachment— Amendment. 

Sept. 14, Mr. J. H. O. Pitney moved to amend the writ in a suitin 
attachment by increasing the amount of the damages. He said 
that appearance had been entered and that before filing the decla- 
ration he desired to increase the amount of the claim over that 
stated in the affidavit and writ. 

Mr. Fort for the plaintiff said that a bond had been given for 
the amount sworn to and suggested that there was no provision of 
the attachment act by which this amendment could be made and 
that unless it was the 132d section of the practice act concerning the 
amendment of process he knew of nothing that gave the court 
power to amend. 

DepvuE, J., said: After appearance entered a suit in attachment 
becomes like any other suit. The court has control of all the pro- 
ceedings and can amend the process. Amendment allowed. 





ORATON STREET ASSESSMENT CASE—ON CERTIORARI. 
Assessment for opening a street made before the grade line was 
established. 
DepvE, J., said: Commissioners made an estimate and apprais- 
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ment before the act of 1873, which gives power to the court to make 
new assessments. The estimate was made before the grade line 
had been fixed. It was made therefore with reference only to tak- 
ing land and not with reference to grade. The commissioners who 
made the assessment for benefits refused to take into consideration 
the change of grade on the theory that the commissioners to assess 
damages had settled the whole matter. The commissioners to 
assess benefits were undoubtedly right, because it is time that all 
the damages relating to the opening and original construction of 
the street are estimated in the first assessment. The commission- 
ers to assess damages were also right because there was no grade 
established when they made their estimate. The difficulty is that 
the assessment was made before the grade was established. The 
injury to the land owner is very serious; his land is far above the 
grade. I have tried to find some way of relieving the land owner 
from the hardship. 

I think it may be held that the party is not chargeable with the 
benefits until he is compensated for the damages he has sustained 
from the change of the grade. He cannot avail himself of the 
benefits until he adapts his property to the grade of the street’and 
this cannot be done without great expense. The amount of this 
expense may be estimated and deduced from the benefits which 
are assessed upon him. The principles I have spoken of do not 


apply to cases where the grade has been changed after it has been 
once established. 





LIBERAL EDUCATION FOR LAWYERS. 


[Extract from an article on Oxford Law Studies by Frederick Pollock, in the Law Quarterly 
Review for October. ] 


It is somewhat old-fashioned, though there is plenty of authority 
for it in our legal literature, to offer general good advice for the 
student’s conduct of life. Such advice is apt to fall upon a dilem- 
ma. If you have had the experience on which it is founded, you 
do not need it ; if not, you will not believe it. And after you have 
forgotten the advice and the adviser, and discovered the truth of 
things at your own charge, you will say to yourself quite inno- 
cently, why did not someone tell me this before? Yet a few hints 
of warning and encouragement may fall on kindly soil and ripen. 
And therefore I would say to the student going forth into the heat 
of the day, trust your own faculties and the genius of your Uni- 
versity, and beware of the idols of the forum. You will meet 
those who will endeavor. to persuade you that it is ‘‘ unbusiness- 
like’’ to be a complete man ; that you should renounce exercises 
and accomplishments, adjure the liberal arts, and burn your books. 
of poetry. Do this, and the tempters will shortly make you as 
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one of themselves.. You will steadfastly regurd your profession as 
a trade ; you will attain an intolerable mediocrity, the admiration 
of crass clients, and the mark of double-edged compliments from 
the court ; you will soberly carry out the rule laid down in bitter 
jest by a judge who was a true scholar, of attending to costs first, 
practice next, and principle last ; you will stand for parliament, 
not as being minded to deserve the common weal, but as thinking it 
good for you in your business ; and if you are fortunate or impor- 
tunate enough, you may ultimately become some sort of an assist- 
ant commissioner, or a Queen’s counsel with sufficient leisure to 
take an active part in the affairs of your Inn, and prevent its 
library from being encumbered with new-fangled rubbish of foreign 
scientific books. But if you be true men, you will not do this ; 
you will refuse to fall down and worship the shoddy-robed goddess 
Banausia, and you will play the greater game in which there is 
none that loses, and the winning is noble. Let go nothing that 
becomes a man of bodily or of mental excellence. The day is 
past, I trust, when these can seem strange words from a chair of 
jurisprudence. Professors are sometimes men of flesh and blood, 
and professors of special sciences are not always estranged from 
the humanities. For my part, I would in no wise have the oar, or 
the helm, or the ice-axe, or the rifle, unfamiliar to your hands. I 
would have you learn to bear arms for the defence of the realm, a 
wholesome discipline and service of citizenship for which the Inns 
of court offer every encouragement, and for learning to be a man 
of your hands with another weapon or two besides, if you be so 
minded.* Neither would I have you neglect the humanities. I 
could wish that every one of you were not only well versed in his 
English classics, but could enjoy in the originals, Homer, and 
Virgil, and Dante, and Rabelais, and Goethe. He who is in these 
ways, all or some of them, a better man will be never the worse 
lawyer. Nay more, in the long run he will find that all good 
activities confirm one another, and that his particular vocation 
gathers light and strength from them all. 

And what is to be the reward of your labor, when you have 
brought all your best faculties to bear upon your chosen study? 
Is it that you will have more visible success and prosperity than 
others who have worked with laxer attention or with lower aims ? 
Is it that the world will speak better of you? Once more, that is 
not the reward which science promises to you, or to any man. 
These things may come to you, or they may not. If they come, it 


*The Inns of Court School of Arms is well approved by the authority of our old writers 
on Pleas of the Crown and the office of a Justice of the Peace, who all say that cudgel- 
playing and such like sports, as tending to activity and courage, are lawful and even laud- 
able. Hawkins (P. C. I. 484) closes a whole caéena of such authority, 
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may be sooner or later ; it may be through your own desert, or by 
the aid of quite extraneous causes. The reward which I do prom- 
ise you is this, that your professional training, instead of impover- 
ishing and narrowing your interests, will have widened and enriched 
them ; that your professional ambition will be a noble and not a 
mean one ; that you will have a vocation and not a drudgery ; that 
your life will be not less, but more human. 

Instead of becoming more and more enslaved to routine, you 
will find in your profession an increasing and expanding circle of 
contact with scholarship, with history, with the natural sciences, 
with philosophy, and with the spirit, if not with the matter, even 
of the fine arts. Not that I wish you to foster illusions of any 
kind. It would be as idle to pretend that law is primarily or con- 
spicuously a fine art as to pretend that any one of the fine arts can 
be mastered without an apprenticeship as long, as technical, as 
laborious, and at first sight as ungenial as that of the law itself. 
Still it is true that the highest kind of scientific excellence ever 
has a touch of artistic genius. At least I know not what other or 
better name to find for that informing light of imaginative intel- 
lect which sets a Davy or a Faraday in a different rank from many 
deserving and eminent physicists, or in our own science a Mansfield 
or a Willes from many deserving and eminent lawyers. Therefore I 
am bold to say that the lawyer has not reachéd the height of his 
vocation who does not find therein (as the mathematician in even 
less promising matter) scope for a peculiar but genuine artistic 
function. We are not called upon to decide whether the discovery - 
of the Aphrodite of Melos or of the unique codex of Gaius were 
more precious to mankind, or to choose whether Blackstone’s 
Commentaries would be too great a ransom for one symphony of 
Beethoven. These and such like toys are for debating societies. 
But this we claim for the true and accomplished lawyer, that is, 
for you if you will truly follow the quest. As a painter rests on 
the deep and luminous air of Turner, or the perfect detail of a 
drawing of Leonardo; as ears attuned to music are rapt with the 
full pulse and motion of the orchestra that a Richter or a Lamou- 
reux commands, or charmed with the modulation of the solitary 
instrument in the hands of a Joachim; as a swordsman watches 
the flashing sweep of the sabre, or the nimbler and subtler play of 
opposing foils; such joy may you find in the lucid exposition of 
broad legal principles, or in the conduct of a finely reasoned argur 
ment on their application to a disputed point. And so shall you 
enter into the fellowship of the masters and sages of our craft, and 
be free of that ideal world which our greatest living painter has 
conceived and realized in his master-work. I speak not of things 
invisible or in the fashion of a dream ; for Mr. Watts, in his fresco 
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that looks down on the Hall of Lincoln's Inn, has both seen them 
and made them visible to others. In that world Moses and Manu 
sit enthroned side by side, guiding the dawning sense of judgment 
and righteousness in the two master races of the earth ; Solon and 
Scaevola and Ulpian walk as familiar friends with Blackstone and 
Kent, with Holt and Marshall ; and the bigotry of a Justinian and 
the crimes of a Bonaparte are forgotten, because at their bidding 
the rough places of the ways of justice were made plain. There 
you shall see in very truth how the spark fostered in our own land 
by Glanvill and Bracton waxed into a clear flame under the care of 
Brian and Choke, Littleton and Fortescue, was tended by Coke 
and Hale, and was made a light to shine round the world by Holt, 
and Mansfield, and the Scotts, and others whom living men remem- 
ber. You shall understand how great a heritage is the law of 
England, whereof we and our brethren across the ocean are partak- 
ers, and you shall deem treaties and covenants a feeble bond in 
comparison of it ; and you shall know with certain assurance that, 
however arduous has been your pilgrimage, the achievement is a 
full answer. So venerable, so majestic, is this temple of justice 


not wrought with hands, this immemorial and yet freshly growing 
fabric of the common law, that the least of us is happy who here- 
after may point to so much as one stone thereof and say, the work 


of my hands is there. FREDERICK POLLOOK. 


MISCELLANY. 





INDICTMENT FOR BLASPHEMY. 


The trial of an indictment for blasphemy 
was moved in Morristown on Oct. 27th, but 
was postponed by the court on account of 
the engagements of the prisoner’s counsel, 
Robert Ingersoll. Such indictments are very 
rare at present but the charges in this case 
are very serious and if they are true the pun- 
ishment should be swift and severe. Charles 
B. Reynolds was accused of wilfully scandal- 
izing the people of Boonton with a pamphlet 
profanely and jestingly deriding the Christian 
religion and the name of God and Savior 
Jesus Christ. It is said to be not a fair and 
serious discussion but simply blasphemous 
and scandalous. We sacrifice a good deal 
of our Christianity to our idol, ‘* freedom of 
the press,” but there is a limit even to this. 





EXAMINATIONS. 


The examinations at the November term 
take place on Wednesday and Thursday, 


November 3d and 4th. The examiners are 
Messrs. Henry Harris, Eugene Stevenson, 
George D. Scudder, John C, Besson, Allan 
H Strong, and Ludlow McCarter, 





OBITUARY. 


EDMUND R. PALMER. 
Edmund R. Palmer of New Brunswick 
died on Oct. gth, in the twenty-eighth year 
of his age. Mr. Palmer was admitted as an 
attorney at the June term, 1883, and prac- 
ticed in the office of Willard R. Voor 
hees. He was a good student and had al- 
ready shown his ability in office practice and 
was much esteemed for his courtesy, integri- 
ty and industry. The bar of Middlesex 
county presented to the court a testimonial 
of their respect for his character and ability 
and their sorrow at his death. 
ABSALOM B. WOODRUFF, 


Judge Woodruff died at his house in Pat- 
erson on Monday, October 11th. His strong 
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will and restless energy have ‘yielded to the 
hand of death only after many hard struggles 
with disease and pain. More than once he has 
been at the point of death, and has returned 
again to his work with all his old zeal, and 
in many of the cases in which he fought so 
hard and worked so indefatigably the hidden 
struggle with pain was even more intense 
than his struggle with his opponents. Mr. 
Woodruff was the son of Dr. William P. 
Woodruff and was born in New Vernon, 
Morris county, on July 19, 1819. After 
‘studying medicine for two years and teach- 
ing school for two years, he entered the 
office of John S. Hagar in Morristown and 
afterwards studied law with Wm. J. Hunt 
of Chester, and Peter D. Vroom at Trenton, 
and was admitted to the bar as attorney in 
September, 1844, and as counsellor in 1847. 
In 1845 he removed to Paterson and began 
to practice there. On April 26 he married 
Isabella, daughter of General George 
D’Wolf of Bristol, R. I., and she died in 
1856. In 1858 he was appointed prosecutor 
of the pleas of Passaic county. At the end 
of five years his private practice had in. 


«creased so much that he declined a reap- 
pointment, but ten years later he was again 
appointed prosecutor and devoted himself to 
the work of his office, conducting success- 
fully many important prosecutions opposed 


by distinguished counsel. To this, as in all 
his professional work he brought intense zeal 
and untiging restless energy, and in all his 
cases he was careful in preparation and 
thorough in research both as to the law and 
the facts. In 1881 he was appointed presi- 
‘dent judge of the county courts, and although 
his characteristics as an advocate were not 
such as give a judicial temper, he discharged 
the duties of his office with impartiality, 
firmness and ability. We could give no bet- 
ter description of his character than that 
given by Judge Dixon, when the resolutions 
adopted by the Bar of Pasaic county were 
presented to the court. Judge Dixon spoke 
at length and highly eulogized him. 





BOOK NOTICES. 


CHITTY’sS INDEX to all the reported cases 
decided in the several Courts of Equity in 
England, The Privy Council and the 
House of Lords, with a selection of Irish 
cases; on or relating to The Principles, 


Pleading and Practice of Equity and 
Bankruptcy from the earliest period. Zhe 
Fourth Edition wholly revised, reclassified 
and brought down to the end of the year 
1883, by Henry Edward Hirst, B. C. L., 
M. A. of Lincoln’s Inn, Barrister-at-Law, 
Vol. III. Containing the titles, Eject- 
ment to Inspector. London: Stevens & 
Sons; H. Sweet & Sons; W. Maxwell & 
Son: 1886, pp. VIII—gg0, $8.00. Agent 
for New Jersey, Edward A. Veghte. 


This book needs no comment. The pro- 
fession has long been familiar with Chitty’s 
Index and the character of this edition is 
well known from the first two volumes. A 
new edition was greatly needed, and we are 
glad to receive this third volume. It con- 
tains the important topic of Executors and 
Administrators, The cases are stated fully 
and accurately after the manner of Fisher's 
Digest, so that they may be safely cited in 
the absence of the reports. This feature is 
very valuable, but the number of cases is 
increasing so rapidly, that we venture to say 
that this is the last edition in which this plan 
can be followed; hereafter the comprehen- 
sive digest must follow the form of the so- 
called index digest of the present day, which 
is indeed the form of the ‘‘Abridgements” 
of the last century. Inthe meantime, how- 
ever, and long afterwards this will remain a 
most valuable compendium of equity law. 


A TREATISE ON THE LAW OF COMMERCIAL 
PAPER containing a full statement of 
existing American and Foreign Statutes, 
together with the text of the Commercial 
Codes of Great Britain, France, Germany 
and Spain, by Joseph F. Randolph, of the 
New Jersey Bar In three volumes with 
Appendix. Vol. I. Jersey City, N. J.: 
Frederick D. Linn & Co, 1886. 


We cannot properly judge a work that is 
to fill three volumes from the first volume 
alone, for the merit of a treatise depends 
much on its proportion and symmetry, and 
its grasp of the whole subject, but we can 
say now, on examining this first volume of 
Mr. Randolph that it is clear and terse in 
statement and both logical and practical in 
arrangement, and also that it bears evident 
marks of untiring industry. The present 
volume treats of the definitions and general 
principles, what law governs the form of 
the contract with reference to payment to 
parties and to transfer, and lastly the capac- 
ity of parties. There is a very full index 
and a table of cases. The second volume is 
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expected to be ready in December, and we 
will then review the work more fully. 


A SELECTION OF LEADING CASES IN THE 
Common LAW wIiTH Notss, by Walter 
Shirley, M. P. London : Stevens & Son, 
1886. One volume, 493 pages. Third 
Edition. 


This is a law student’s book, intended as 
a student’s manual, and as a guide and help 
to larger works. Its peculiarity is in its 
style. The cases are stated as if they were 
legal anecdotes, with all the liberties of the 
professed story teller. The point is kept, 
but details, formalities, particulars as to the 
pleadings and issue are ruthlessly omitted, 
while the imagination as to time, place, cir- 
cumstances, persons and motives is allowed 
full play. 

For example our old friend Coggs v. Ber- 
nard appears as follows: ‘‘ Coggs required 
several hogsheads of brandy to be moved 
from one London cellartoanother. Instead 
of employing a regular porter to do the job, 
he accepted the gratuitous services of his 
friend Bernard, who undertook to effect the 
removal safely and securely. But the ama- 
teur did his work so clumsily that one of the 
casks was staved and much liquor lost. 
Coggs was not pleased, and as he success- 
fully maintained an action against Bernard 
for damages, probably that gentleman never 
again voluntered rash acts of friendship.” 

The author even admits certain deviations 
from strict accuracy, on the ‘‘ reading made 
easy” principle, and that for instance he has 
treated nearly every case as if at misi prius, 
deeming it undesirable to confuse the stu- 
dent and withdraw his attention from the 
real point of the case by appeals, rules for 
new trials, etc. And he adds that the pleas- 
ing, if somewhat rare spectacle is thus pre- 
sented, of the successful litigant getting 
speedy justice. 

It is this tone of easy anecdote and pic- 
turesque vivacity, which renders the book 
sui generis even although its peculiarities 
have heen somewhat pruned in this last 
edition. 

It is well worth reading, too, as a good law 
book. The arrangement is careful, the 
titles and marginal analyses are brief and 
intelligible, the notes are in plain, direct 
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English, and show most careful reading and 
condensation, and the whole is in a pictur- 
esque style that is well fitted to help the 
young student to fix his mind without effort 
on legal principles. 

The translations in an Appendix of Legal 
Maxims are not bad. ‘‘ Von dat qui non 
habet” becomes ‘a man can’t give what he 
has not got,’ while ‘' simplex commendatio 
non nocet™ is freely rendered into *‘ a man 
is not obliged to cry stinking fish.” 

The book certainly advertises itself and 
we will leave our readers to its perusal with 
the conviction that if it be syllabub on top 
there is plenty of nourishing cream below. 

R. W. P. 





NOTES OF EXCHANGES, 


The American Law Review for Septem- 
ber-October contains an article by Charles 
M. Barnes on the distinction between War- 
ranties and Conditions in Sales. An argu- 
ment by Wm. L. Scott in favor of Abolish- 
ing Trial by Jury in Civil Cases. Articles 
on The Clearing House in the Grain and 
Stock Exchange ; Assignments of Patents ; 
A Divorced Person’s Right and Capacity to 
Marry, and An Attorney’s General or Retain- 
ing Lien, and a criticism of the Proposed 
Civil Code of New York, suggesting that 
there is fundamental defect in its arrange- 
ments, since ‘‘its authors have drawn no 
help from the English school of analytical 
jurists whose labors during the last twenty- 
five years have thrown a flood of light upon 
the difficulties of legal classification.” 

The leading article in the Criminal Law 
Magazine for August, is ‘“* Larceny Distin- 
guished from Embezzlement, False Pre- 
tences, etc.,” by J. Edgar Bull. 

The American Law Reoord for August 
contains an essay read by Joseph Daniel 
Pope before the South Carolina Bar Asso- 
ciation on ‘‘ The Tenure of Judicial Office.” 
It is historical with some interesting facts 
about judges salaries past and present. 

The American Law Register for September, 
contains an important article on a subject 
not often discussed, viz.: ‘‘ Corporate Income 
Bonds and Mortgages.” 





